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SECRETARY, DEPARTMENT OF REVENUE,

STATE OF LOUISIANA 34th JUDICIAL DISTRICT C@ERT
VERSUS . PARISH OF ST. BERNA

HAMILTON ENTERPRISES IMPORTS, INC. STATE OF LOUISIANA o 5
~ MAR B7 2016

\\\ . .
méﬁwwoommgz@ﬁmﬁ% Ow_\m@w\
RULE TO CEASE BUSINESS FOR ST. BERNARD PARISH
FAILURE TO PAY
SALES AND WITHHOLDING TAXES
PURSUANT TO La. R.S. 47:314, 47:1574.1, and/or 47:1582.

The. petition for rule to show cause of the Louisiana Department of

Revenue respectfully represents the following:

The petitioner is entitled to a hearing in this matter in not less than two
or more than ten days, exclusive of holidays, as this is a summary proceeding
brought under the Uﬂos,mm,o:m of La. RS, 47:314, 47:1574.1, and/or 47:1582.

, .
The petitioner is the Louisiana Department of Revenue and is officially
domiciled in the Parish of Fast Baton Rouge.
3.

Herein made defendant is HAMILTON ENTERPRISES IMPORTS INC, a
corporation organized under the laws of Louisiana, having its principal office
address listed at 708 W. Solidelle Street, Chalmette, Louisiana, 70043, Parish of
St. Bernard. |

4.

Jurisdiction is proper pursuant to Article V, Section 16 of the roEm_m_:m

Constitution.  Venue is proper pursuant to Louisiana Code of Civil Procedure

Article 42 (2).



5

Defendant is engaged in business as a "dealer,” as defined in La. RS.
47:301 (4), at 340 Marlin Drive, Suite 173, Chalmette LA 70043, in the Parish of
St. Bernard, and having been in operation since on or before November 1986.

6.

Defendant failed to correctly report its taxable sales to petitioner as
required by La. RS. 47:306 and/or collect and remit the applicable sales taxes
to the petitioner as required by La. RS. 47:304 (C) during the sales tax periods
encompassing April 2009 through September 2015.

7.

Due to defendant’s failure to correctly report its sales and/or collect and
89: Louisiana sales taxes, the petitioner has determined that the defendant is
indebted to the petitioner in the amount of $94,532.18; with sales tax in the
amount of $65,124.20, penalties and fees in the amount of $19,797.00, and
interest in the amount $19,075.66, in accordance with and being more fully
shown on a sworn affidavit annexed hereto and made a part hereof This
amount is now delinquent pursuant to the authority granted by La. RS. 47:307
as calculated through December 2, 2015.

8.

Petitioner issued to defendant formal sales and use tax assessments for
those sales tax periods encompassing April 2009 through September 2015. Said
assessments were issued in accordance with all statutory requirements. The
defendant neither paid nor protested the assessments. The time for appealing
the assessments have run, no appeal has been taken, and no payments (or
payments under protest) have been made on the assessments. Accordingly, by

law, the assessments are now final and are an established liability of the



defendant. The assessments are now the equivalent of judgments, pursuant to
La. RS. 47:1581.
9.

As an employer, Defendant is required, under La. RS. 47:112, to deduct
and withhold Louisiana income taxes from taxable wage payments made to his
employees in Louisiana, or to Louisiana residents outside the state.

10.

Defendant failed to timely remit the withholding due for the periods

January 2010 through December 2011.
11.

fnasmuch as the defendant has failed to pay the withholding income tax
required for the aforementioned withholding tax periods to the Department of
Revenue, the Department has determined the amount- owed for the
aforementioned period (either pursuant to the returns filed and/or the authority
granted in La. RS, 47:1562) to be the amount indebted to the petitioner in the
amount of $18,532.84; withholding tax in the amount of $10,898.00, penalties
and fees in the amount of $5,457.48, and interest in the amount $3,398.32, in
accordance with and being more fully shown on a sworn affidavit annexed
hereto and made a part hereof. This amount, calculated through December 2,
2015, is now delinquent pursuant to the authority granted by La. RS. 47:307.

12.

No payments have been made on the withholding assessments. The time
for appealing the assessments have run, no appeal has been taken, and no
payments (or payments under protest) have been made on the assessments.
Accordingly, by law, the assessments are now final and are an established
liability of the defendant. Assessments are equivalent to judgments, pursuant to

La. RS, 47:1581.



13.

Subsequent to the issuance of the assessments, additional taxes have
become due from the defendant which has not been remitted to petitioner.
,Umﬁm:am:ﬁ is also liable to the petitioner for these additional taxes, together
with applicable interest and penalty as provided by law.

14,

Because the aforesaid taxes are delinquent, petitioner is entitled to an
injunction, pursuant to La. RS. 47:314, enjoining the defendant from the further
pursuit of business as a dealer until payment in full of the amount due are
tendered to the petitioner.

15.

Pursuant to La. RS. 47:1577, the petitioner is entitled to recognition of its
lien and privilege on all property, real and personal, of defendant to secure the
payment of the amount due.

16.

An affidavit of correctness which declares that the facts as alleged are
true to the best of the affiant’s knowledge or belief and a Schedule of
Outstanding Liabilities are attached to this rule and identified as Exhibit "A”, /n
globo.  Thus, pursuant to La RS. 47:1574.1(D), all of the facts alleged shall be
accepted as prima facie true and constitute a prima facie case, and the burden
of proof to establish anything to the contrary shall rest wholly on the taxpayer.

EImxm_qumu,ﬁjm petitioner prays that defendant, HAMILTON ENTERPRISES
IMPORTS, INC., show cause on a date and time to be fixed by this Honorable
Court why Judgment should not be rendered against it and why it should not
be ordered to cease further operation of his business pursuant to the

provisions of La. RS. 47:314, 47:1574.1, and/or 47:1582.



The plaintiff further prays that after all due proceedings are had that this

rule be made absolute, the assessments of the petitioner be made executory,

and that this Honorable Court render a Judgment in favor of the plaintiff and

against the defendant, HAMILTON ENTERPRISES IMPORTS, INC.:

(1)

(2)

(3)

ordering HAMILTON ENTERPRISES IMPORTS, INC., to cease and
desist from the operation of its business until such time as it
has paid to the Louisiana Department of Revenue all delinquent
tax, interest, penalties and other fees due up to and including
any amounts due as of the date of the hearing;

ordering the St. Bernard Parish Sheriff's Office to: (a) enter the
business location of the defendant located at, 340 Marlin Drive,
Suite 173, Chalmette, Louisiana 70043; and (b) cause all
business activity to cease immediately and (c) post a notice
outside of each entrance of the said premises stating that the
defendant’s business has been shut down for failure to pay
Louisiana taxes; and

ordering the defendant to pay all court costs incurred in this
lawsuit.

Respectfully submitted by:
f.‘u.f/

_uo:m_a..r_,.\_ﬂw Bowman (#29774)

Attorney for the Secretary of the
Department of Revenue, State of Louisiana
P.O. Box 4064

617 N. Third Street (70802)

Baton Rouge, LA 70821-4064

Tele: (225) 219-2080, Fax: (225) 231-6244
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KIMBERLY LEWIS ROBINSON, Zczwmxm ON / 4 DIVISIQ

SECRETARY, DEPARTMENT OF REVENUE,
STATE OF LOUISIANA 34th JUDICIAL DISTRICT C
VERSUS PARISH OF ST. BERNARD

HAMILTON ENTERPRISES IMPORTS, INC.  STATE OF Louisiana  FEL.E )

Doa o pe

FAR 4 7 2T

ST. BERNARD PARISH

CONSIDERING the above and foregoing rule;

IT IS ORDERED that the defendant, HAMILTON ENTERPRISES IMPORTS,

INC., appear before this Honorable Court on the mm day of

/
Qr\\\LL , 2016 at \Qﬂmwmwuo_onx mv .m. in courtroom __{ ‘

to show cause why the foregoing rule should not be made absolute; why the

assessments issued by petitioner should not be recognized as judgment of this
Court and made executory; why defendant should not be condemned to pay to
petitioner the tax, interest, penalties, and attorney fees hereinabove set forth,
together with the costs of these proceedings; why the lien and privilege of
petitioner should not be recognized and enforced; and why defendant should

not be enjoined from the further pursuit of business until such taxes and

related sums have been paid up to date. :

Thus done Signed in Chalmette, Louisiana, on this _ day of

ér@i/l 2016.

j8/Robert A. Buckiey
34th JUDICIAL DISTRICT COURT JUDGE

SHERIFF, PLEASE RUSH SERVICE UPON:

A TRUE COPY

Randy 8. Nuanez

CLERX OF COURT
PARISH OF 8T BERMNIARD

Robert E. Hamilton or Judy Maser Hamilton STATR OF LOUISIANA
708 W. Solidelle Street B/ :
Chalmette, Louisiana 70043 {

HAMILTON ENTERPRISES IMPORTS, INC.
Through its Registered Agents:

jsfJeapine Pellegrini



CLERK PLEASE MAIL NOTICE TO:

Donald Bowman

LOUISIANA DEPARTMENT OF REVENUE
LEGAL DIVISION

P.O. BOX 4064

BATON ROUGE, LA 70821-4064
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SECRETARY, DEPARTMENT OF REVENUE, !
STATE OF LOUISIANA 34th JUDICIAL DISTRICT CE#ERT

VERSUS PARISH OF ST. BERNARD

HAMILTON ENTERPRISES IMPORTS, INC. STATE OF LOUISIANA

FILED
Is/RIEHIE. Ritey

CLERK OF COURT
ST. BERNARD PARISH

AFFIDAVIT OF CORRECTNESS

STATE OF LOUISIANA

PARISH OF EAST BATON ROUGE
Before me, the undersigned authority, personally came and appeared

Catonya Smith a person of the full age of majority,

who serves as the duly appointed Tax Officer of the

Office of Business Tax Enforcement for the Louisiana

Department of Revenue,
who after being duly sworn, did depose and say that all of the facts stated
herein are based on her personal knowledge, that she has read the foregoing
Petition, and that to the best of her knowledge and belief all of the allegations
of fact contained therein are true and correct.

Affiant stated that in the course of :mﬁ employment as a Revenue Tax
Officer in the Business Tax Enforcement for the Louisiana Department of
Revenue, she was assigned the tax account belonging to HAMILTON
ENTERPRISES IMPORTS, INC.

Affiant stated that upon her review of HAMILTON ENTERPRISES IMPORTS,
INC’s tax account, it was determined that the business failed to remit sales
taxes on all of its sales. As shown on the attached schedule of liabilities,
Affiant stated that HAMILTON ENTERPRISES IMPORTS, INC. has a Louisiana sales
tax deficiency in the amount of $94,532.18; with sales tax in the amount of

$65,124.20, penalties and fees in the amount of $19,797.00, and interest in the

amount $19,075.66, plus interest as provided for by La. RS. 47:1601 along with




late penalties that shall continue to accrue until the aforesaid deficiency is paid
in full to the Louisiana _um_umnﬂm:ﬂ of Revenue.

Affiant further stated that HAMILTON ENTERPRISES IMPORTS, INC. is
indebted to the petitioner in the amount of $18,532.84; withholding tax in the
amount of $10,898.00, penalties and fees in the amount of $5457.48, and
interest in the amount $3,39832, plus interest as provided for by La. RS.
47:1601 along with late penalties that shall continue to accrue until the
aforesaid deficiency is paid in full to the Louisiana Department of Revenue.

Affiant further stated that said amounts are now delinquent, and that
this affidavit is made for the purpose of enforcing the collection of said

amounts.

& /
Catonya Smijth, Tax Officer Il

Office of Business Tax Enforcement,
Louisiana Department of Revenue

Sworn to and subscribed before me,

wis Anel day of _ Marc b 2016,

Jll'woéam:, Notary Public

Donald
State of Louisiana

LA Bar Roll: #29774
Commissioned for Life
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KIMBERLY LEWIS ROBINSON, NUMBER | DIVISIO
SECRETARY, DEPARTMENT OF REVENUE,

STATE OF LOUISIANA 34th JUDICIAL DISTRICT COURT
VERSUS PARISH OF ST. BERNARD

HAMILTON ENTERPRISES IMPORTS, INC. STATE OF LOUISIANA FILE]

MAR [ .
JsIBIes _L@mﬁmﬁ_ . Rl

CLERK OF CO
MEMORANDUM OF AUTHOR| ST BERNARD PARISH

MAY IT PLEASE THE COURT:

The Department of Revenue for the State of louisiana A:wum:ﬂo:mmu.vu
through undersigned counsel, submits its memorandum in support of its Rule to
Cease Business, against the defendant herein, HAMILTON ENTERPRISES IMPORTS,
INC. ("Defendant”).

m fF

The defendant is a Louisiana corporation and owes sales and withholding
taxes for business transactions occurring at its location, 340 Marlin Drive, Suite
173, Chalmette, Louisiana 70043. The petitioner made numerous unsatisfied
demands for payment of the delinquent taxes owed by defendant. Consequently,
the petitioner is entitled to have the instant rule made absolute and to have
the company enjoined from the further pursuit of business until the taxes at
issue have been paid.

The outstanding sales tax obligation totals $94,532.18; with sales tax in
the amount of $65,124.20, penalties and fees in the amount of $19,797.00, and
interest in the amount $19,075.66, calculated through December 2, 2015.

The outstanding withholding tax obligation totals $18,532.84; withholding
tax in the amount of $10,898.00, penalties and fees in the amount of
$5,457.48, and interest in the amount $3,398.32, calculated through December

2, 2015.



The defendant has failed and refuses to cooperate with revenue officers,
agents, and employees of the Louisiana Department of Revenue in jts efforts

collect the delinquent taxes, interest, and penalties owed by defendant as

required by law.

Issue Presented

Whether the plaintiff is entitled to have the rule made absolute and
thereby entitled to an order enjoining and prohibiting the defendant from
further pursuit of business until such time as he has paid the delinquent tax,
interest, penalties, fees and costs associated with this proceeding?

Summary of the Law
Sales Tax:

La. RS. 47:302 and 47:331 levy a tax upon the sale at retail, use,
consumption, distribution and storage thereof of items or articles of tangible
personal property. There is a similar tax imposed on the lease of those same
types of property. The sales/use tax “shall be collected by the dealer from the
purchaser or consumer lexcept as otherwise provided by lawl.” La R.S. 47:304.
The tax imposed under La. RS. 47:302 shall be collectible from all persons
engaged as dealers. la. RS. 47:303 (A) (1).

All persons and dealers subject to the tax under the sales tax laws are
expected and required to fite a sales tax return either monthly or quarterly and
to accrue and remit the amount of tax due to the Secretary of the Department
of Revenue for the State of Louisiana. La. RS. 47:306. In the event a dealer
fails to make a report and pay the sales tax required or in the event a dealer
makes a grossly incorrect report or a report that is false or fraudulent, the
Secretary of the Department of Revenue has authority “to assess and collect

the tax, together with any interest and penalty that may have accrued thereon,



which assessment shall be considered prima facie correct and the burden of
showing the contrary shall rest upon the dealer.” La. RS. 47:307.
Withholding Tax:

“Every employer making payment of wages shall deduct and withhold
from such wages a tax in amounts provided in withholding tables promulgated
by the Secretary [of the Department of Revenue for the State of Louisianal”
La. RS. 47:112(A). Every person who deducts and withholds any amount from
any wage payment is required to file a monthly, semi-monthly, or quarterly
return and an annual or final return to the Secretary of the Department of
Revenue, State of Louisiana, and to pay therewith the tax required to be
withheld but in no case less than the amount actually withheld. La. RS.
47:114. “If the taxpayer fails to make and file any return or report required by
law, the Secretary o,_ﬁ the Department of Revenue has the authority to determine
the tax, penalty and interest due by estimate or otherwise, La. RS. 47:1562."
Rule to Cease Business:

Title 47 contains three applicable provisions that allow the Secretary to
request from a court of noammwm:ﬁ jurisdiction a rule against a taxpayer
ordering the taxpayer to cease business activity for failure to pay amounts
collected from others:

(1) La. RS. 47:314, found in Chapter 2 (Sales Taxes), Subtitle Il (Provisions
Relating to Taxes Collected and Administered by the Collector of Revenue) of
Title 47 (Revenue and Taxation) provides:
Failure to pay any fax due as provided in this Chapter shall ipso
facto, without demand or putting in defaull, cause the tax, interest,
penalties, and costs to_become immediately delinquent, and the
collector smm the authority, on motion in a court of competent
jurisdiction, to take a rule on the dealer, to show cause in not less

than two or more than ten days, exclusive of holidays, why the
dealer should not be ordered to cease from further pursuit of

business as a_dealer. This rule may be tried out of term and in

chambers, and shall always be tried by preference. If the rule is




and every violation of
the injunction shall be considered as a contempt of court, and
punished according to law. For the purpose of the enforcement of
this Chapter and the collection of the tax levied hereunder, it is
presumed that all tangible personal property imported or held in
this state by any dealer is to be sold at retail, used or consumed,
or stored for use or consumption in this state, or leased or rented
within this state, and is subject to the tax herein levied; this
presumption shall be prima facie only, and subject to proof
furnished to the collector.

La. RS. 47:314 (emphasis maa_m%.

(2)  La. RS. 47:1574.1, found in Chapter 18, (Administrative Provisions), Part lIi
(Assessment and Collection Procedures) of Subtitle Il (Provisions Relating. to
Taxes Collected and Administered by the Collecior of Revenue) of Title 47

(Revenue and Taxation) provides in relevant part:

A. On motion in a court of competent jurisdiction, the secretary
may take a rule on a taxpayer, to show cause in not less than
two or more than ten days, exclusive of holidays, why the
taxpayer should not be ordered to cease from further pursuit of
his business for failure to pay to the state amounts collected
from others by his business as sales and use tax or as
withholding income tax, along with any interest, penalty, and

costs related to such taxes. Such rule may be taken only for

i ments  which

B. This rule may be ftried out of term and in chambers, and
shall always be tried by preference.

C. (1) /f the rule js made absolute, the order rendered thereon
shall be considered a judgment in favor of the state, and the
court shall enjoin and prohibit the taxpayer from the further
pursuit of his business until such time as he has paid the
delinquent tax, interest, penalties, and all costs or has entered
into an agreement with the secretary to do so.




cle case, and the burden of proof to

to the contrary shall rest wholly on the

taxpayer.

E. The collection procedure provided for in this Section shall be
in addition to any other collection procedure provided by law.

La. RS, 47:1574.1 (emphasis added).

(3)  La. RS. 1582 Chapter 18, (Administrative Provisions), Part lll (Assessment
and Collection Procedures) of Subtitle Il (Provisions Relating to Taxes Collected
and Administered by the Collector of Revenue) of Title 47 (Revenue and

Taxation) provides:

A. Failure by any person obligated to collect any tax from
taxpayers on behalf of the state to remit such taxes collected shall,
without demand or putting in default, cause the tax, interest,
penalties, and costs to become immediately delinquent and the
secretary has the authority, on motion in a court of competent
jurisdiction, to take a rule on such person, to show cause in not
less than two or more than ten days, exclusive of holidays, why
such person should not be ordered to cease from further pursuit
of business. This rule may be tried out of term and in chambers
and shall always be tried by preference. If the rule is made
absolute, the order rendered thereon shall be considered a
judgment in favor of the state, prohibiting the person from the
further pursuit of said business until he has paid the delinquent
tax, interest, penalties, and costs, and every violation of the
injunction shall be considered as a contempt of court and
punished according to law.

EEEEB@H.

La. RS. 47:1582 (emphasis added).
Discussion
Sales Tax:
For the periods in question, the Defendant engaged in the business of
retail sales, and the Defendant is Bm__uo:m_w_m for the collection of the sales tax
on each retail sales transaction pursuant to the provisions of La. RS. 47:303.

For the periods in question, the Defendant has failed to file all necessary tax



returns and failed to pay the delinquent taxes, penalties, interest and fees due
under the provisions of La. RS. 47:306. Inasmuch as the defendant has failed
to make a report and/or pay the sales tax required by law to the Secretary of
the Department of Revenue, the Secretary has determined the tax owed for
those periods pursuant to La. RS. 47:307.

Withholding Tax:

At all times relevant the defendant employed persons to perform services
for it. With respect to each withholding period the defendant either failed to
file all the required withholding income tax returns and withhold and remit the
amount due or filed required returns and failed to remit the amount due.
Inasmuch as the defendant has failed to make a report and/or pay the
withholding income tax required for a particular period to the Secretary of the
Department of Revenue, the Secretary has determined the tax owed for that
period pursuant to La. RS. 47:1562.

Affidavit of Correctness:

An affidavit of correctness signed by the Tax Officer assigned to the
account in question, a representative of the Louisiana Department of Revenue
for this purpose, accompanied the pleading filed. Accordingly, all of the facts
m:mmmm_ in the pleadings shalli be accepted as ptima facie true and as
constituting a prima facie case, and the burden of proof to establish anything
to the contrary shall rest wholly on the taxpayer. La. RS. 47:1574.1(D), La. RS.
13:5034. m:ocE the defendant have a defense to this action, under these
provisions, all defenses must be presented in an answer prior to the time fixed
for hearing, and no court shall consider any defense unless so presented and

filed.  Nor may any court grant a continuance for the purpose of filing an

answer. [If any defense is asserted in an answer filed prior to the hearing and



it becomes necessary to present other evidence in rebuttal, a supplemental
memorandum will be filed on behalf of the petitioner.
Conclusion
ft is respectfully submitted that the petitioner is entitled to judgment in

its favor ordering the defendant to cease business until the delinquent taxes at

issue have been paid.

Respectfully submitted by:

Donald M. Bowman (129774)

Attorney for the Secretary of the
Department of Revenue, State of Louisiana
P.0O. Box 4064

617 N. Third Street (70802)

Baton Rouge, LA 70821-4064

Tele: (225) 219-2080, Fax: (225) 231-6244
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KIMBERLY LEWIS ROBINSON, NUMBER DIVISION

SECRETARY, DEPARTMENT OF REVENUE,

STATE OF LOUISIANA 34th JUDICIAL DISTRICT COURT

VERSUS PARISH OF ST. BERNARD m
ILED

HAMILTON ENTERPRISES IMPORTS, INC. STATE OF LOUISIANA

WR0.7 205 .
\mm}wmmgmmmm Riley

CLERK OF COURT
JUDGMENT ST. BERNARD PARISH

Considering the Judgment rendered in open court at the hearing on this

matter held on.the day of , 2016;

IT IS ORDERED, ADJUDGED AND DECREED that the defendant, HAMILTON
ENTERPRISES IMPORTS, INC, shall immediately cease the operation of its
business at 340 Z_m_\::.ow?mu m:_ﬁ.m 173, Chalmette, Louisiana 70043, unless and
untit such time as all delinquent tax, interest penalties and other fees have
been paid to the Louisiana Department of Revenue.

fl IS ORDERED, ADJUDGED, AND DECREED that the St. Bernard Parish
Sheriff's Office shall enter the premises of HAMILTON ENTERPRISES IMPORTS,
INC. located at 340 Marlin Drive, Suite 173, Chalmette, Louisiana 70043, and

cause all business activity to cease immediately.

IT IS ORDERED, ADJUDGED, AND DECREED that the ST. BERNARD PARISH
SHERIFF'S OFFICE shall post a notice on the outside of each entrance of the

foregoing premises stating that the defendant’s business has been shut down
for failure to pay Louisiana taxes.

IT IS ORDERED, ADJUDGED, AND DECREED that the defendant pay all
court costs incurred in this lawsuit.

Signed at Chalmette, Louisiana, on this day of , 2016.

34th JUDICIAL DISTRICT COURT JUDGE

CLERK, PLEASE MAIL NOTICE OF THE SIGNING OF JUDGMENT TO:



Hamilton Enterprises Imports, Inc.
708 W. Solidelle Street
Chalmette, Louisiana 70043

And

Donald Bowman

Legal Division

louisiana Department of Revenue

P O Box 4064

Baton Rouge, Louisiana 70821-4064



