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KIMBERLY LEWIS ROBIRGURIL® Parish Clerk ol frfiir Q0ib- 133G pivisioN_A
SECRETARY, DEPARTMENT OF REVENUE,

STATE OF LOUISIANA 15th JUDICIAL DISTRICT COURT
VERSUS PARISH OF LAFAYETTE
AUTO PERFECTION INC. STATE OF LOUISIANA
SUMMARY PROCEEDING:
RULE TO CEASE BUSINESS FOR
FAILURE TO PAY

SALES AND WITHHOLDING TAXES
PURSUANT TO La. R.S. 47:314, 47:1574.1, and/or 47:1582.

The petition for rule to show cause of the Louisiana Department of

Revenue respectfully represents the following:
1.

The petitioner is entitled to a hearing in this matter in not less than two
or more than ten days, exclusive of 30:&&@, as this is a summary proceeding
brought under the provisions of La. RS. 47:314, 47:1574.1, and/or 47:1582.

2.

The petitioner is the Louisiana Department of Revenue and is officiatly

domiciled in the Parish of Fast Baton Rouge.
3.

Herein made defendant is AUTO PERFECTION INC., a corporation formed
under the laws of Louisiana, having its domicile address at 3125 Cameron
Street, Lafayette, LA 70506, Parish of Lafayette.

4.
Jurisdiction is proper pursuant to Arficle V, Section 16 of the Louisiana

Constitution.  Venue is proper pursuant to Louisiana Code of Civil Procedure

Article 42 (2).



5.

Defendant is engaged in business as a "dealer," as defined in La. RS.
47:301 (4) and provides a “sale of service” which under La. RS. 47:301 (14) (g)
() (aa) is a taxable service, and includes repairs to tangible personal property,
(hereinafter referred to as “sales,”) at 3125 Cameron Street, Lafayette, Louisiana
70506, in the Parish of Lafayette, and has been so engaged continually since
on or before November 1995,

6.

Defendant failed to correctly report its taxable sales to petitioner as
required by La. RS. 47:306 and/or collect and remit the applicable sales taxes
to the petitioner as required by La. RS. 47:304 (C) during the sales tax periods
encompassing December 2012 through October 2015.

7.

Due to defendant’s ﬁmz:wm to correctly report its sales m:g\oﬁ, collect and
remit Louisiana sales taxes, the petitioner has determined that the defendant is
indebted to the petitioner in the amount of $111,761.41; with sales tax in the
amount of $80,779.72, penalties and fees in the amount of $24,233.88, and
interest in the amount $8,348.79 in accordance with and being more fully
shown on a sworn affidavit annexed hereto and made a part hereof. This
amount is now delinquent pursuant to the authority granted by La. RS. 47:307
as calculated through December 8, 2015.

8.

Petitioner issued to defendant formal sales and use tax assessments for
those sales tax periods encompassing December 2012 through October 2015.
Said assessments were issued in accordance with all statutory requirements.
The defendant neither paid nor protested the assessments. The time for

appealing the assessments have run, no appeal has been taken, and insufficient



payments (or payments under protest) have been made on the assessments.
Accordingly, by law, the assessments are now final and are an established
liability of the defendant.  The assessments are now the equivalent of
judgments, pursuant to La. RS. 47:1581.

9.

As an employer, Defendant is required, under La. RS. 47:112, to deduct
and withhold Louisiana income taxes from taxable wage payments made to his
employees in Louisiana, or to Louisiana residents outside the state.

10.

Defendant failed to file Louisiana withholding tax returns for the periods
March 2012 through September 2014, and failed to timely remit the withholding
due for those tax periods.

11.

Inasmuch as the defendant has failed to file and/or pay the withholding
income tax required for the aforementioned withholding tax periods to the
Department of Revenue, the Department has determined the amount owed for
the aforementioned period (either pursuant to the returns filed and/or the
authority granted in La. RS. 47:1562) to be the amount indebted to the
petitioner in the amount of $24,692.17, withholding tax in the amount of
mmﬁ#mm.ufﬂm:mﬁmm and fees in the amount of $7,246.50, and interest in the
amount $2,700.42, in accordance with and being more fully shown on a sworn
affidavit annexed hereto and made a part hereof. This amount, calculated
through December 8, 2015, is now delinquent pursuant to the authority granted
by La. RS. 47:307.

12.
No umv\am:_ﬁm have been made on the withholding assessmenis. The time

for appealing the assessments have run, no appeal has been taken, and no



payments (or payments under protest) have been made on the assessments.
Accordingly, by taw, the assessments are now final and are an established
liability of the defendant. Assessments are equivalent to judgments, pursuant to

La. RS. 47:1581L
13.

Subsequent to the issuance of the assessments, additional taxes have
become due from the defendant which has not been remitted to petitioner.
Defendant is also liable to the petitioner for these additional taxes, together
with applicable interest and penalty as provided by law.

14,

Because the aforesaid taxes are delinquent, petitioner is entitled to an
injunction, pursuant to La. RS, 47:314, enjoining the defendant from the further
pursuit of business as a dealer until Umﬁ:m:ﬁ_ in full of the amount due are
tendered to the -petitioner.

15.

Pursuant to La. RS, 4/:157/, the petitioner is entitled to recognition of its
lien and privilege on all property, real and personal, of defendant to secure the
payment of the amount due.

16.

An affidavit of correctness which declares that the facts as alleged are
true to the best of the affiant’s knowledge or belief and a Schedule of
Outstanding Liabilities are attached to this rule and identified as Exhibit “A”, /n
globo. er_mv pursuant to La. RS. 47:1574,1(D), all of the facts alleged shall be
accepted as prima facie true and constitute a prima facie case, and the burden

of proof to establish anything to the contrary shall rest wholly on the taxpayer.



WHEREFORE, the petitioner prays that defendant, AUTO PERFECTION INC.,

show cause on a date and time to be fixed by this Honorable Court why

Judgment should not be rendered against it and why it should not be ordered

to cease further operation of his business pursuant to the provisions of La. RS.

47:314, 47:1574.1, and/or 47:1582.

The plaintiff further prays that after all due proceedings are had that this

rule be made absolute, the assessments of the petitioner be made executory,

and that this Honorable Court render a Judgment in favor of the plaintiff and

against the defendant, AUTO PERFECTION _Zﬁ,”

(1)

(2)

(3)

ordering AUTO PERFECTION INC, to cease and desist from the
operation of its business, until such time as it has paid to the
Louisiana Department of Revenue all delinquent tax, interest,
penalties and other fees due up to and including any amounts
due as of the date of the hearing;

ordering the Lafayette Parish Sheriff's Office to: (a) enter the
business location of the defendant located at, 3125 Cameron
Street, Lafayette, LA 70506; and (b) cause all business activity
to cease immediately and (c) post a notice outside of each
entrance of the said premises stating that the defendant’s
business has been shut down for failure to pay Louisiana taxes;
and

ordering the defendant to pay all court costs incurred in this
lawsuit.

Respectfully submitted by:

Donald aﬂ\ Bowman (#29774)

Attorney for the Secretary of the
Department of Revenue, State of Louisiana
P.O. Box 4064

617 N. Third Street (70802)

Baton Rouge, LA 70821-4064

Tele: (225) 219-2080, Fax: (225) 231-6244



KIMBERLY LEWIS ROBINSON, NUMBER DIVISION
SECRETARY, DEPARTMENT OF REVENUE,

STATE OF LOUISIANA 15th JUDICIAL DISTRICT COURT
VERSUS PARISH OF LAFAYETTE
AUTO PERFECTION INC. STATE OF LOUISIANA

ORDER

Considering the above and foregoing rule;

[T IS ORDERED that the defendant, AUTO PERFECTION INC., appear before

e

this Honorable Court on the day of \ﬁoj._ , 2016 at

b oclock YW _.m. in courtroom to show cause why the
foregoing rule should not be made absolute; why the assessments issued by
petitioner should not be recognized as _.:a.m_.:m:ﬁ of this Court and made
executory; why defendant should not be condemned to pay to petitioner the
tax, interest, penalties, and attorney fees hereinabove set forth, together with
the costs of these proceedings; why the lien and privilege of petitioner should
not be recognized and enforced; and why defendant should not be enjoined
mo_j the further pursuit of business, until such taxes and related sums have
been paid up to date.
+H
Thus Qo:m Signed at Lafayette, Louisiana, on this Im%.l day of

Mardn 2016.

Y Themnas 3 Fvedoa
15th JUDICIAL DISTRICT CQURT JUDGE

SHERIFF, PLEASE RUSH SERVICE UPON:

AUTO PERFECTION INC.
Through its Registered Agent
Jim Stotts

118 Hoosier Lane

Church Point, LA 70525



CLERK PLEASE MAIL NOTICE TO:

Donald Bowman

LOUISIANA DEPARTMENT OF REVENUE
LEGAL DWVISION

P.O. BOX 4064

BATON ROUGE, LA 70821-4064



KIMBERLY LEWIS ROBINSON, NUMBER DIVISION
SECRETARY, DEPARTMENT OF ‘REVENUE,

STATE OF LOUISIANA 15th. JUDICIAL ‘DISTRICT COURT
VERSUS PARISH: OF LAFAYETTE
AUTO PERFECTION INC. STATE OF LOUISIANA

STATE OF LOUISIANA

PARISH OF EAST BATON.-ROUGE

Before me, the undersigned authority, personally came and appeared

Catonya Smith a person of the full age of majority,

who serves as a duly mvmom:ﬁ.ma_;ﬁmx Officer of the

Office of Business Tax Enforcement for the Louisiana

Department of Revenue,
who after being duly sworn, did depose and say that all of the facts stated
herein are based on her personal knowledge, that she has read the foregoing
Petition; and that to the best of her knowledge and belief all of the allegations
of fact contained therein are true and correct.

Affiant stated that in the course of her _mEU_ov‘Bm_:ﬁ as a Revenue Tax
Officer in the Business Tax Enforcement -for the Louisiana Department of
Revenue, she was assigned the tax account belonging to AUTO PERFECTION
INC.

Affiant stated that upon her review of AUTO PERFECTION INC’s tax
account, it was determined that the business failed to remit sales taxes on all
of its sales. As shown on the attached schedule of liabilities, Affiant stated that
AUTO PERFECTION INC. has a Louisiana sales tax deficiency in the amount of
$111,761.41; with sales tax in the amount of $80,779.72, penalties and fees in

the amount of $24,233.88, and interest in the amount $8,348.79 plus interest

as provided for by La. RS. 47:1601 along with late penalties 9&.,_ shall continue




to mnomEm until the aforesaid deficiency is paid in full to ‘the Louisiana
Department of Revenue.

Affiant further stated that AUTO PERFCTION INC. is indebted to the
vmgﬂo:wﬂ in the amount of $24,692.17; withholding tax in the amount of
mwwlmm.wﬁ penalties and fees in the amount of $7,246.50, and interest in the
mBo::m $2,700.42, plus interest as provided for by La. RS. 47:1601 along with
late Um:m:mmm that shall continue to accrue until the aforesaid deficiency is paid
in full to the Louisiana Department of Revenue.

Affiant -further stated that said amounts are now delinquent, and that this

m%amé is made for the purpose of enforcing the collection of sald amounts.

Cis S
/l\<.\ \\@
Catonya Smith” Tax Officer 1,

Office of Business Tax Enforcement,

Louisiana Department of Revenue

Sworn to and subscribed before me,

day of \_\mQ .BDL\_p 2016,

this

Uo:m_% M moéams Zoﬁma\ Public
State of Louisiana

LA Bar Roll: #29774
Commissioned for Life
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KIMBERLY LEWIS ROBINSON, NUMBER DIVISION
SECRETARY, DEPARTMENT OF REVENUE,

STATE OF LOUISIANA 15th JUDICIAL DISTRICT COURT
VERSUS PARISH OF LAFAYETTE
AUTO PERFECTION INC. STATE OF LOUISIANA

MAY IT PLEASE THE COURT:

The Department of wm<m_:cm for the State of Louisiana (Petitioner”),
through undersigned counsel, submits its memorandum in support of its Rule to
Cease Business, against the defendant herein AUTO PERFECTION INC.
(“Defendant”).

Summary of Facts

The defendant is a Louisiana corporation and owes sales and withholding
taxes for business transactions occurring at its location at 3125 Camereon
Street, Lafayette, Louisiana 70506. The petitioner made numerous unsatisfied
demands for payment of the delinquent taxes owed by defendant. Consequently,
the petitioner is entitled to have the instant rule made absolute and to have
the company enjoined from the further pursuit of business until the taxes at
issue have been paid.

The outstanding sales tax obligations total $111,761.41; with sales tax in
the amount of $80,779.72, penalties and fees in the amount of $24,233.88, and
interest in the amount $8,348.79, calculated through December 8, 2015.

The outstanding withholding tax obligations total $24,692.17; withholding
tax in the amount of $21,465.71, penalties and fees in the amouni of
$7,246.50, and interest in the amount $2,700.42 calculated through December

8, 2015.



The defendant has failed and refuses to cooperate with revenue officers,
agents, and employees of the Louisiana Department of Revenue in its efforis
collect the delinquent taxes, interest, and penalties owed by defendant as
required by law.

Issue_Presented

Whether the plaintiff is entitled to have the rule made absoclute and
thereby entitled to an order enjoining and prohibiting the defendant from
further pursuit of business untit such time as he has paid the delinquent tax,
interest, penalties, fees and costs associated with this proceeding?

mary of the [aw
Sales Tax:

La. RS, 47:302 and 47:331 levy a tax upon the sale at retail, use,
consumption, distribution and storage thereof of items or articles of tangible
personal property. There is a similar tax imposed on the lease of those same
types of property. The sales/use tax “shall be collected by the dealer from the
purchaser or consumer [except as otherwise provided by law].” La. RS. 47:304.
The tax imposed under fa. RS. 47:302 shall be collectible from all persons
engaged as dealers. la. RS. 47:303 (A) e.

All persons and dealers subject to the tax under the sales tax laws are
expected and required to file a sales tax return either monthly or quarterly and
to accrue and remit the amount of tax due to the Secretary of the Department
of Revenue for the State of Louisiana. La. RS. 47:306. In the event a dealer
fails to make a report and pay the sales tax required or in the eveni a dealer
makes a grossly incorrect report or a report that is false or fraudulent, the
Secretary of the Department .Qn Revenue has authority 58. assess and collect

the tax, together with any interest and penalty that may have accrued thereon,



which assessment shall be considered prima facie correct and the burden of

showing the contrary shall rest upon the dealer” La. RS. 47:307.

Withholding Tax:

“Every employer making payment of wages shall deduct and withhold
from such wages a tax in amounts provided in withholding tables promulgated
by the Secretary [of the Department of Revenue for the State of Louisianal”
La. RS, 47:112(A). Every person who deducts and withholds any amount from
any wage payment is required to file a monthly, semi-monthly, or quarterly
return and an annual or final return to the Secretary of the Department of
Revenue, State of Louisiana, and to pay therewith the tax required to be
withheld but in no case tess than the amount actually withheld. La RS.
47:114. °If the taxpayer fails to make and file any return or report required by
taw, the Secretary of the Department of Revenue has the authority to determine
the tax, penalty and interest due by estimate or otherwise. La. RS. 47:1562.
Rule to Cease Business:

Title 4/ contains three applicable provisions that allow the Secreiary to
request from a court of competent jurisdiction a rule against a taxpayer
ordering the tfaxpayer to cease business activity for failure to pay amounts
collected from others:

(1) La RS. 47:314, found in Chapter 2 (Sales Taxes), Subtitle 1l (Provisions
Relating to Taxes Collected and Administered by the Collector of Revenue) of

Title 47 (Revenue and Taxation) provides:

Failure_to_pay any tax due as provided_in this Chapter shall ipso
facto, without demand or putting in default, cause the tax, interest,
penaities, and costs to become immediately delinqguent, and the
collector has the authority, on motion in_a_court. of competent
jurisdiction, to take a rule on the dealer, to show cause in not less
than two or more than ten days, exclusive of holidays, why the
dealer should not be ordered to cease from further pursuit of




business as a dealer. This rule may be tried out of term and in

chambers, and shall always be tried by preference. If the rule is

made absolute, the order rendered thereon shall be considered a

judgment_in ﬁw<o_. o,q :._m state, o_\oj_gd:m the n_mm_m_\ wo:._ ﬁjm

sts, and every <_o_mﬁ_o: odq
the injunction shall be considered as a contempt of court, and
punished according to law. For the purpose of the enforcement of
this Chapter and the collection of the tax levied hereunder, it is
presumed that all tangible personal property imported or held in
this state by any dealer is to be sold at retail, used or consumed,
or stored for use or consumption in this state, or leased or rented
within this state, and is subject to the tax herein levied; this
presumption shall be prima facie only, and subject to proof
furnished to the collector.

La. RS. 47:314 {(emphasis added).

(2)  La. RS. 47:1574.1, found in Chapter 18, (Administrative Provisions), Part il
(Assessment and Collection Procedures) of Subtitle Il (Provisions Relating to
Taxes Collected and Administered by the Collector of Revenue) of Title 47

(Revenue and Taxation) provides in relevant part:

A. On motion in a court of competent jurisdiction, the secretary
may take a rule on a taxpayer, to show cause in noi less than
two or more than ten days, exclusive of holidays, why the
taxpayer should not be ordered to cease from further pursuit of
his business for failure to pay to the state amounts collected
from others by his business as sales and use tax or as
withholding income tax, along with any interest, penalty, and
costs related to such taxes. Such rule may be taken only for
amounts_due as _a result_of assessments or judgments which
h e fi d n le.

B. This rule may be tried out of term and in chambers, and
shall always be tried by preference.

C. (1) ff the rule is made absolure, the order rendered thereon
shall be considered a judgment in favor of the state, and the
court shall enjoin and prohibit the taxpayer from the further
pursuit of his business until such time as he has paid the
delinquent tax, interest, penalties, and all costs or has entered
mto an  agreement with the secretary to do so.

D. Whenever the pleadings filed on behalf of the secretary shall
be acc Bmm:_ma by an mwami of the secretary or Ow one of




E. The collection procedure provided for in this Section shall be
in addition to any other collection procedure provided by law.

La. RS. 47:1574.1 (emphasis added).

(3)  La. RS. 1582 Chapter 18, {(Administrative Provisions), Part Ill (Assessment
and Collection Procedures) of Subtitle Il (Provisions Relating to Taxes Collected
and Administered by the Collector of Revenue) of Title 47 (Revenue and
Taxation) provides:

A Failure by any person obligated to collect any tax from
taxpayers on behalf of the state to remit such taxes collected shall,
without demand or putting in default, cause the tax, interest,
penalfies, and costs to become immediately delinquent and the
secretary has the authority, on motion in a court of competent
jurisdiction, to take a rule on such person, to show cause in not
less than two or more than ten days, exclusive of holidays, why
such person should not be ordered to cease from further pursuit
of business. This rute may be tried out of term and in chambers
and shall always be tried by preference. If the rule is made
absolute, the order rendered thereon shall be considered a
judgment in favor of the state, prohibiting the person from the
further pursuit of said business until he has paid the delinquent
tax, interest, penalties, and costs, and every violalion of the
injunction shafl be considered as a contempt of court and
punished according to law.

entered _into__an__installment. agreement for the payment

delingue Wi nt and is in liance wit

terms of the agreement.

La. RS. 47:1582 (emphasis added).
Discussion
Sales Tax;
For the periods in question, the Defendant engaged in the business of
retail sales, and the Defendant is responsible for the collection of the sales tax

on each retail sales transaction pursuani to the provisions of La. RS. 47:303.



For the periods in question, the Defendant has failed to file all necessary tax
returns and failed to pay the delinquent taxes, penalties, interest and fees due
under the provisions of La. RS, 47:306. Inasmuch as the defendant has failed
to make a report and/or pay the sales tax required by law to the Secretary of
the Department of Revenue, the Secretary has determined the tax owed for
those periods pursuant to La. RS. 47:307.

Withholding Tax:

At all times relevant the defendant employed persons to perform services
for it. With respect to each withholding period the defendant either failed to
file all the required withholding income tax returns and withhold and remit the
amount due or filed required returns and failed to remit the amount due.
Inasmuch as the defendant has fajled to make a report and/or pay the
withholding income tax required for a particular period to the Secretary of the
Department of Revenue, the Secretary has determined the tax owed for that
period pursuant to la. RS, 47:1562.

Affidavit of Correctness:

An affidavit of correctness signed by the Tax Officer assigned to the
account in question, a representative of the lLouisiana Department of Revenue
for this purpose, accompanied the pleading filed. Accordingly, all of the facts
alleged in the pleadings shall be accepted as prima facie true and as
constituting a prima facie case, and the burden of proof to establish anything
to the contrary shall rest wholly on the taxpayer. La. RS. 47:1574.1(D), La. RS.
13:5034. Should the defendant have a defense to this action, under these
provisions, all defenses must be presented in an answer prior to the time fixed
for hearing, and no court shall consider any defense unless so presented and
filed. Nor may any court grant a continuance for the .purpose of filing an

answer. If any defense is asserted in an answer filed prior to the hearing and
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it becomes necessary to present other evidence in rebuttal, a supplemental

memorandum will be filed on bhehalf of the petitioner.

Conclusion
It is respectfully submitted that the petitioner is entitled to judgment in

its favor ordering the defendant to cease business until the delinquent taxes at

issue have been paid.

Respectfully submitted by:

Donald M. Bowman (#29774)

Attorney for the Secretary of the
Department of Revenue, State of Louisiana
P.O. Box 4064 -

617 N. Third Street (70802)

Baton Rouge, LA 70821-4064

Tele: (225) 219-2080, Fax: (225) 231-6244



KIMBERLY . LEWIS ROBINSON, NUMBER DIVISION____
SECRETARY, DEPARTMENT OF REVENUE,

STATE OF LOUISIANA 15th JUDICIAL DISTRICT COURT

VERSUS PARISH OF LAFAYETTE

AUTO PERFECTION INC. STATE OF LOUISIANA
JUDGMENT

Considering the Judgment rendered in open court at the hearing on this

matter held on the day of , 2016;

IT IS ORDERED, ADJUDGED AND DECREED that the defendant AUTO
PERFECTION INC. shall immediately cease the operation of its business at 3125
Cameron Street, Lafayeite, Louisiana 70506, unless and. until such time as all
delinquent tax, interest penalties and other fees have been paid to the
Louisiana Department of Revenue. |

IT IS ORDERED, ADJUDGED, AND DECREED that the Lafayette Parish
Sheriff's Office shall enter the premises of AUTO PERFECTION INC. located at
3125 Cameron OStreet, Lafayette, Louisiana 70506, and cause all business
activity to cease immediately.

T IS ORDERED, ADJUDGED, AND DECREED that the LAFAYETTE PARISH
SHERIFF'S OFFICE shall post a notice on the outside of the entrances of each
of the foregoing premises stating that the defendant’s business has been shut
down for failure to pay louisiana taxes.

IT IS ORDERED, ADJUDGED, AND DECREED that the defendant pay all
court costs incurred in this lawsuit.

Signed at Lafayette, Louisiana, on this day of , 2016,

15th JUDICIAL DISTRICT COURT JUDGE

CLERK, PLEASE MAIL NOTICE OF THE SIGNING OF JUDGMENT TO:



AUTO PERFECTION INC,
3125 Cameron Street
Lafayette, Louisiana 70506

And

Donald Bowman

Legal Division

Louisiana Department of Revenue

P O Box 4064

Baton Rouge, Louisiana /0821-4064



