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Scope of C
orporate Taxation  

• Forty-four states have corporate taxation 
•Four states have gross receipts taxes:  
N

evada, O
hio, W

ashington, Texas (m
argin 

tax—
a hybrid as it allow

s alternative 
deductions) 
•O

nly South Dakota and W
yom

ing have 
neither.  
 



Brief H
istory of State C

orporate Taxation 
•State corporate incom

e taxes w
ere introduced at the sam

e tim
e 

as personal incom
e taxation in m

ost states—
joined at the hip.  In 

Louisiana both personal and corporate incom
e taxes  w

ere 
enacted  in 1934. 
• To try to get uniform

ity and avoid double taxation and “no-
w

here” incom
e,  in 1957 a national uniform

 law
 body drafted 

U
DITPA (U

niform
 Division of Incom

e for Tax Purposes Act) 
•This developed the idea of  business vs. non-business incom

e 
(allocating the latter)  and a three-factor apportionm

ent form
ula, 

equally w
eighted payroll, property, and sales.   

•N
ot m

uch interest at first, but after Suprem
e. Court N

o
rth

w
estern

 
C

em
en

t v. M
in

n
. (1

9
5

9
),  business pushed for lim

iting nexus 
(Public Law

 86-72) and for their ow
n uniform

ity solutions through 
the W

illis com
m

ission and Congressional legislation.    
• States desire to keep sovereignty led to M

ultistate Com
pact 

form
ed in 1967 and the M

ultistate Tax Com
m

ission (M
TC) w

as 
created to prom

ote uniform
ity, w

hich headed off federal 
legislation.  



Legal Perspectives 
•Constitutional issues w

ere settled in C
o

m
p

lete A
u

to
 

Tra
n

sit (1
9

7
7

). 
•To m

eet constitutional m
uster, a tax on interstate 

business m
ust be:   

(1) on activities connected to the state (substantial nexus),  
(2) fairly apportioned  
(3) nondiscrim

inatory, and  
 (4) related to state services provided 

N
OTES:   

1) U
nlike sales tax, the Suprem

e Court has not 
required physical presence for incom

e tax nexus 
2) Prong #4 no longer has real m

eaning 
  



Allocation vs Apportionm
ent  

•All state allocate som
e incom

e (typically non-
business) but this varies by state 
•LA allocable incom

e discussed in Kevin Richard M
ay 

26
th m

em
o (rents and royalties from

 certain types of 
property, royalties from

 use of intangibles etc.)  
 •Rem

ainder is apportioned by form
ulas: 

•O
riginally, 3 factor form

ula 
•Property (original cost) 
•Payroll 
•Sales  

•There has been an historic shift to over-w
eighting 

sales, including single sales factor  
•LA has single sales factor for m

anufacturers and 
m

erchandisers w
ith three-factors for m

ost others 
(but som

e special rules)  
 

  



Econom
ic Effects of Apportionm

ent  
•O

ne w
ay to think of apportionm

ent is a tax on 
using that factor in the state. 
• Given the total incom

e of the corporation and the 
tax rate in a state, the additional use of payroll or 
property or a sale into the state creates an 
additional tax obligation.   
•To shift the burden of the tax to out-of-state 
taxpayers, states have relied less on the payroll and 
property factors and m

ore on the sales factor. 
•Lim

iting case is a single sales factor.   M
TC now

 
recom

m
ends double-w

eighted sales but states are 
not really listening to them

 on this issue.  



Single Entity vs C
om

bined R
eporting 

•LA apportions incom
e for each separate entity or com

pany. 
Total of 20 states now

 follow
 this m

ethod.    
•Tw

enty four states plus District of Colum
bia use com

bined 
reporting.   
•U

nder com
bined reporting, the related corporations that 

are part of a “unitary group” are generally treated as one 
entity for tax purposes.   Intercom

pany transactions are 
netted out.  Then the total incom

e of the com
bined 

corporations is apportioned by form
ula. 

•U
nitary group usually m

eans com
m

on ow
nership and 

corporations  are in the sam
e line of business.   

 



W
hy D

oes This M
atter?  Passive Incom

e 
•Toys R U

s exam
ple.   O

perating com
pany pays a royalty 

to a separate holding com
pany in Delaw

are  (w
hich 

does not tax it) for use of a tradem
ark.  This reduces  

apportionable incom
e of operating com

pany.   
•How

 to solve this problem
? 

�Assert econom
ic nexus through court decisions. LA 

current practice.  Depends on vagaries of court 
decisions.  
�Add-back statute (LA starting in 2017).  If paym

ents to 
a holding com

pany not taxed, add them
 back to base of 

operating com
pany.  N

eed to define precisely w
hat is 

added back.   
�Com

bined reporting—
autom

atically handles this as 
holding com

pany and operating com
pany are com

bined 
in a unitary group.  Intercom

pany paym
ents net out.  



Pros/C
ons C

om
bined R

eporting 
•Pros 
•M

ost robust m
ethod of handling passive incom

e flow
s  

•M
ore accurately captures actual business operations.  

•Does not require a new
 statute for each state corporate 

tax planning innovation, unlike add-back statutes. 
•Can rely on years of experience in other states for 
adm

inistrative tips.  
•Con 
•N

eed to define a unitary business—
issues can get com

plex  
•N

eed new
 training for audit staff 

•In South, m
ost states use separate entity (except Texas 

m
argin tax uses com

bined reporting)  



Sales Factor and Services  
•O

riginally in U
DITPA, the sales factor w

as treated differently 
for tangible personal property (TPP) and everything else 
(including services).   
•For TPP,  it w

as sourced to the state of destination w
here 

the TPP w
as delivered. 

•For everything else, it w
as based on w

here the highest 
fraction of the cost of producing the service occurred (cost 
of perform

ance). 
•There now

 is a strong trend tow
ards m

arket sourcing to 
destination state and aw

ay from
 cost of perform

ance for the 
sales factor for services and intangibles. O

ver 20 states and 
grow

ing  
•The M

TC has adopted a m
arket sourcing statute and 

Alabam
a and M

assachusetts have sim
ilar statutes and also 

regulations. California uses a slightly different m
ethod.  



W
hy This Shift N

ow
? 

•Re-capture the original m
arket state rationale 

for the sales factor. 
•W

ith increased reliance on sales factor, states 
don’t w

ant to use cost of perform
ance w

hich is 
an origin concept (w

here produced) 
•States believe they can w

ork out the 
com

plexities and w
hen in doubt, allow

 
com

panies to use reasonable m
ethods.  To 

m
ake this w

ork does require detailed 
regulations particularly for business 
transactions.  
•The service sector is grow

ing over tim
e and 

states w
ant a larger share of it.  

   



An Exam
ple of M

arket Sourcing 
�Consider a credit card com

pany w
ith all payroll and 

property located in South Dakota and credit cards 
circulate in another state G. 
�U

nder cost of perform
ance, state G w

ould not be 
able to tax the incom

e of the credit card com
pany 

(no sales into the state) 
�W

ith m
arket sourcing state G could say: 

�W
e have nexus as our m

arket is being exploited (recall, no 
physical presence required) 
� W

e can use the ratio of credit cards outstanding in our 
state to all credit cards outstanding everyw

here as the 
sales factor and apportion the incom

e of the credit card 
com

pany.  



C
orporate Tax R

ates 
�In LA, corporate tax rates start at 4%

 but rise to 8%
 

over 200K. 
�N

ationally, in top 1/3 in term
s of statutory rate.  

�Highest in South am
ong those w

ith corporate taxes 
�5.0%

 M
S and SC 

�5.5%
 FL 

�6.0%
 GA and KY 

�6.5%
 AL, AR, and TEN

 

�O
ne m

ajor reason:  deductibility of federal taxes—
headline rate m

uch higher than effective rate 
�By elim

inating deductibility one could bring rates dow
n 

to Southern levels—
betw

een 6.5 and 6%
. Also create 

m
ore stable tax environm

ent for LA.  



D
ecisions for Louisiana  

 Single Sales Factor for All Business? 
 M

arket Sourcing for Sales Factor? 
 Com

bined Reporting?  
 Elim

inate Federal Deductibility and 
Low

er Rate?    


